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82 MICHIGAN LAW REVIEW 

as agreed but A refused to accept them on the ground that part "of them 
were not equal to the sample. Plaintiff acquiesced but left the beans in a 
public warehouse, subject to A's order, while attempting to sell them himself. 
In the meantime A disposed of the entire lot to defendants, who claim to be 
innocent purchasers without notice. 

In this appeal on the part of defendants from an order denying their motion 
for a new trial, in an action to recover possession, Held, that parol evidence 
was not admissible to show that the sale was one by sample, and further, 
that if defendants shall be proved to have been innocent purchasers for 
value and without notice, then plaintiff will be estopped from asserting his 
title. Gardiner et al. v. McDon'ogh et al. (1905), — Cal. — , 81 Pac. Rep. 964. 

The course of reasoning by which the court arrived at this result was as 
follows : the memorandum offered in evidence was a complete contract of 
sale; since it made no mention of samples, the sale must be presumed to have 
been by description ; title accordingly passed to A immediately upon the 
completion of the contract but was retransferred to plaintiff at the time 
of his acquiescence in A's rejection of the beans ; plaintiff, having allowed A, 
as commission merchants, to retain possession of the goods, could not be 
heard to deny defendant's title. The question whether a given writing is or 
is not a complete contract is for the court. Beck v. West, 87 Ala. 213; 
Ry. Co. v. Wynn, 88 Tenn. 321 ; Thompson v. Libby, 34 Minn. 374, 26 N. W. 1 ; 
Scitz v. Brewers' Refrigerating Co., 141 U. S. 510, 35 L. Ed. 837. On the 
question whether or not a memorandum of sale constitutes a complete 
contract which may not be varied by parol evidence, the authorities are in 
conflict. The stricter view is upheld in Harrison v. McCormick, 89 Cal. 327, 
26 Pac. 830; Wiener v. Whipple, 53 Wis. 298, 40 Am. Rep. 775 (relying on 
Meyer v. Everth, 4 Camp. 22; Gardiner v. Gray, 4 Camp. 144). Shaw, J., 
with whom concur Van Dyke;, and McFarland, JJ., in the principal case, 
dissents from this view, and his opinion is supported by Hersom v. Hender- 
son, 21 N. H. 224, S3 Am. Dec. 185; Perrine v. Cooley, 39 N. J. L. 449; 
Neal v. Flint, 88 Me. 72, 33 Atl. Rep. 669. In a sale by description title passes, 
in the absence of other stipulation, immediately upon the completion of the 
contract. Wade v. Moffett, 21 111. no, 74 Am. Dec. 79; Wing v. Clark, 
24 Me. 366; Cleveland v. Williams, 29 Tex. 204, 94 Am. Dec. 274; Rail v. 
Little Falls Lumber Co., 47 Minn. 422, 50 N. W 471. In a sale where the 
quality of goods is expressly or impliedly warranted, title does not pass, 
however, until acceptance by the vendee. Bach v. Levy, 101 N. Y. 511, 
5 N. E. 345; Aultman v. Clifford, 55 Minn. 159, 56 N. W. 593. Where the 
owner permits another to display the ordinary indicia of ownership, he will 
be estopped from denying title in an innocent third person who, for value, 
acquires possession on the faith of the apparent ownership. McNeil v. 
The Nat'l Bank, 46 N. Y. 325, 7 Am. R. 341 ; Commercial Bank v. Armsby, 
120 Ga. 74; 65 L. R. A. 443; Third Natl. Bank v. Smith, (Mo. App.) 
81 S. W. 215. 

Transfer Tax — Vested Remainder — Exercise of Power of Appointment. 
— In a will taking effect before the passing of the transfer tax law, A devised 
one-half of his estate to trustees for his daughter, to be held in trust during 
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her life and at her death to go to her heirs-at-law subject to a power of 
appointment by will in her. A's daughter dying after the passing of the 
transfer tax law, devised the property in question in fee to her daughter, 
born before the death of A, and her only child. The surrogate imposed a 
transfer tax on the property. Held, that the will of A's daughter transferred 
nothing to her daughter that was not given to the latter by A's will, which 
took effect before the passing of the transfer tax law and consequently that the 
property and transfer were not subject to the tax. In re Lansing's Estate 
(1905), — N. Y. — , 74 N. E. Rep. 882. 

An inheritance or transfer tax is one imposed on the succession to prop- 
erty, such succession being a privilege given by the state and not a natural 
right. In re Dott/s Estate, 167 N. Y. 227, 60 N. E. 439; United States v. 
Perkins, 163 U. S. 625 ; State v. Alston, 94 Tenn. 674. A transfer tax cannot 
be imposed on the acquisition of property where the acquisition has taken 
place prior to the enactment of a taxing statute which "contained nothing 
showing a direct intention to give it a retrospective effect. In re Pell's 
Estate, 63 N. E 789, 171 N. Y. 48. The court did not agree on the point 
as to when the devisee's rights accrued. The majority of the judges held 
that the devisee, having a power of election to take either under her mother's 
appointment by will or under A's will, took under the latter an interest, 
either contingent or vested, in the estate on the death of A, which according 
to Brevoort v. Grace, 53 N. Y. 24s and In re Vanderbilt's Estate, 172 N. Y. 
69, 64 N. E. 782, is immune from legislative attack the instant it accrues 
even though it be contingent. The dissenting judges held that the estate 
did not vest in the devisee on the death of A, Hall v. LaPrance Fire Engine 
Co., 158 N. Y. 570, but only on the exercise by her mother of the power 
of appointment, which created a new estate, dating from the time that such 
appointment became effectual and governed by the laws then in force. 

Wills — Construction — Meaning op "Family" and "Children" — Be- 
quest to a Class. — Testator gave his widow a life estate with a remainder 
over to be disposed of as follows : "The whole estate both real and personal 
shall go to and be distributed or divided equally among the children of my 
two sisters and my brother, each of the above families to share equally, to 
have one-third of my property, both real and personal." At the time the will 
was executed both sisters were dead. The family of one consisted of four 
children living, and a grandchild, the petitioner, daughter of a deceased son. 
The other sister left eight children surviving. The petitioner claimed to be 
included among the children by the use of the word "family" which she 
maintained showed an intention on the part of the testator to include her in 
the bequest, she being a member of his household at the time the will was 
executed and his especial favorite. Held, (1) that the children took as a 
class, and (2) that the word "family" did not show an intent to include a 
grandchild among the children. Fulghum v. Strickland (1905), — Ga. — , 
51 S. E. Rep. 294. 

This bequest was peculiar in that it was neither to the "children" nor 
"families" directly, but to sets of children according to families. The court 
says that it was unable to find a single case of a like nature. It is well 



